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In the Matter of: 
  
KCA Demolition Co., Inc.  
316 Grant Avenue  
Duquesne, PA 15110 

 
Violations of Article XXI (“Air 
Pollution Control”) at property: 
 

1104 Barbara Street 
Duquesne, PA 15110 

 
  

 
MOTION TO DISMISS 

 
NOW COMES, the Allegheny County Health Department (hereinafter “Department”), by 

and through its undersigned counsel, and files the following Motion to Dismiss and in support 

thereof avers as follows: 

1. On November 6, 2017, the Department issued an Administrative Order against 

Appellant, KCA Demolition Co., Inc., for violations of Article XXI of the Allegheny County 

Health Department’s Rules and Regulations relating to the demolition of a building located at 1104 

Barbara Street, Duquesne, Pennsylvania (hereinafter referred to as “Barbara Street Property”).  (A 

copy of the November 6, 2017 Administrative Order is attached hereto as Ex. “A”).  

2. The November 6, 2017 Order assessed a civil penalty against Appellant in the 

amount of $5,000.00. 

3. The Order was served on Appellant on December 8, 2017.      

4. On December 18, 2017, counsel for Appellant filed a Notice of Appeal challenging 

the November 6, 2017 Order.   

5. Article XXI, Section 2109.06.a, of the Allegheny County Health Department Rules 

and Regulations provides as follows: 

2.     In accordance with §§9.1. and 12.g. of the Air Pollution Control Act, 
when the Department proposes to assess a civil penalty, it shall inform the 



person of the proposed amount of the penalty. The person charged with the 
penalty shall then have 30 days to pay the proposed penalty in full, or if the 
person wishes to contest the amount of the penalty or the fact of the 
violation to the extent not already established, the person shall forward the 
proposed amount of the penalty to the Department within the 30 day 
period for placement in an escrow account with the County treasurer or 
any Commonwealth bank or post an appeal bond to the Department 
within 30 days in the amount of the proposed penalty, provided that such 
bond is executed by a surety licensed to do business in the Commonwealth 
and is satisfactory to the Department   
 
3.     If, through administrative or final judicial review of the proposed 
penalty, it is determined that no violation occurred or that the amount of the 
penalty shall be reduced, the Department shall, within 30 days, in 
accordance with §§9.1. and 12.g. of the Air Pollution Control Act, remit the 
appropriate amount to the person with any interest accumulated by the 
escrow deposit. Failure to forward the money or the appeal bond at the 
time of the appeal shall result in a waiver of all legal rights to contest the 
violation or the amount of the civil penalty unless the appellant alleged 
financial inability to prepay the penalty or to post the appeal bond. If 
alleged, the Department shall conduct a hearing to consider the appellant's 
alleged inability to pay within 30 days of the date of the appeal. The 
Department may waive the requirement to prepay the civil penalty or to post 
an appeal bond if the appellant demonstrates and the Department finds that 
the appellant is financially unable to pay. The Department shall issue an 
order within 30 days of the date of the hearing to consider the appellant's 
alleged inability to pay. 

 
Article XXI, § 2109.06.a (emphasis added).   

 
6. In this matter, the Department assessed a civil penalty of $5,000.00 in the 

November 6, 2017 Order. 

7. At no time subsequent to the issuance of the civil penalty on November 6, 2017 has 

Appellant forwarded an appeal bond for the amount of the civil penalty or forwarded the amount 

of the civil penalty to the Department for placement in an escrow account.  Nor has Appellant 

alleged financial inability to prepay the penalty or to post the appeal bond.  

8. Because Appellant failed to forward the money or post an appeal bond within 30 

days of the penalty assessment, Appellant has waived all legal rights to contest the violations or 



the amount of the civil penalty.  Therefore, this tribunal is precluded, as a matter of law, from 

reaching the merits of its appeal. 

9. Accordingly, this tribunal should dismiss Appellant’s December 18, 2017 appeal. 

CONCLUSION 

 For all of the aforementioned reasons, the Department respectfully requests that this 

tribunal dismiss with prejudice Appellant, KCA Demolition Co., Inc.’s, December 18, 2017 Notice 

of Appeal.  

 

BY: 

 

Date:    1/23/2018      Jeffrey R. Bailey, Esquire 
Pa I.D. No. 203023 
ACHD Assistant Solicitor 
 
Michael A. Parker, Esq.  

 Pa. I.D. No. 90979 
ACHD Solicitor 
 
301 39th Street, Bldg. No. 7 
Pittsburgh, PA 15201-1891 
Tel.: 412-578-8124 
 
Attorneys for Appellee, Allegheny  
County Health Department  
 

  



CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing Motion to Dismiss was served 

upon the following party by electronic mail on this 23rd day of January, 2018: 

 

Christopher P. Furman, Esquire 
Makel & Associates, LLC 

98 E. Maiden Street 
Washington, PA 15301  
cpfurman@gmail.com 

(Counsel for Appellant) 
 

 

      ________________________________________ 
      Jeffrey R. Bailey, Esq.  
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ALLEGHENY COUNTY HEALTH DEPARTMENT 
ADMINISTRATIVE ORDER 

 
In the Matter of: 
  
KCA Demolition Co., Inc.  
316 Grant Avenue  
Duquesne, PA 15110 

 
Violations of Article XXI (“Air 
Pollution Control”) at property: 
 

1104 Barbara Street 
Duquesne, PA 15110 

 
  

 
AND NOW, this ____ day of January, 2018, it is hereby ORDERED that the Allegheny 

County Health Department’s Motion to Dismiss Appellant, KCA Demolition Co., Inc.’s, 

December 18, 2017 Notice of Appeal is GRANTED and Appellant’s Notice of Appeal is hereby 

DISMISSED, with prejudice, for the following reasons: 

1. Appellant had 30 days from the assessment of the November 6, 2017 civil 
penalty of $5,000 to either post a bond, forward the amount of the civil penalty 
to the Department, or assert an inability to pay the bond or prepay the penalty. 

 
2. Appellant failed to either post the bond, forward the amount of the civil penalty 

to the Department, or assert an inability to pay the bond within these 30 days. 
 
3. This tribunal therefore finds that Appellant’s failure to either post a bond, 

forward the amount of the civil penalty to the Department, or assert an inability 
to pay the bond within the 30 days “result[s] in a waiver of all legal rights to 
contest the violation or the amount of the civil penalty.”  Article XXI, Section 
2109.06(a)(3). 

 
 
 
___________________________________                                                    
Max Slater 
Administrative Hearing Officer 



ALLEGHENY COUNTY HEALTH DEPARTMENT 

AIR QUALITY PROGRAM 

In the Matter of: 

KCA Demolition Co., Inc. 
316 Grant A venue 

Duquesne, PA 15110 

Violations of Article XXI ("Air 
Pollution Control") at property: 

1104 Barbara Street 

Duquesne, PA 15110 

ADMINISTRATIVE ORDER 

NOW, this 6th day of November, 2017, the Allegheny County Health Department 

(hereinafter "ACHD") issues this Administrative Order after it has found and determined the 

following: 

FINDINGS 

1. The Director of the ACHD has been delegated authority pursuant to the federal

Clean Air Act, 42 U.S.C. §§ 7401-7671q (hereinafter "CAA"), and the Pennsylvania Air 

Pollution Control Act, 35 P.S. §§ 4001-4014 (hereinafter "APCA"), and the ACHD is a local 

health agency organized under the Local Health Administration Law, 19 P.S. §§ 12001-12028, 

whose powers and duties include the enforcement of laws relating to public health within 

Allegheny County, including, but not limited to, the ACHD's Rules and Regulations, Article 

XXI, "Air Pollution Control" (Allegheny County Code of Ordinances Chapters 505, 507, and 

535) (hereinafter "Article XXI").

2. The ACHD, through its powers under Article XXI, maintains the authority to

regulate all asbestos abatement activity within the boundaries of Allegheny County. With regard 

to regulations concerning asbestos abatement activity in Allegheny County, Article XXI 

incorporates the federal asbestos abatement regulations. Article XXI § 2105.62.b. 

3. KCA Demolition Co., Inc. (hereinafter "KCA"), is a Pennsylvania corporation

with a registered office address at 316 Grant Avenue, Duquesne, Pennsylvania 15110. 

4. At all times relevant to this action, CSI Construction Co., Inc. (hereinafter "CSI"),

was an asbestos abatement contractor licensed by the Allegheny County Health Department 

(License No.: ACAL-17-0428). 
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