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ALLEGHENY COUNTY HEALTH DEPARTMENT’S POST-HEARING BRIEF 

I. INTRODUCTION AND BACKGROUND 

The Allegheny County Health Department (“ACHD” or “Department”), by and through its 

undersigned counsel, files this post-hearing brief supporting its position in the appeal of Bob’s 

Diner Enterprises, Inc. (“Bob’s Diner”), a Pennsylvania corporation. 1 Bob’s Diner operates 

several locations, though the only establishment relevant to these proceedings is situated at 1817 

McKees Rocks Road, Kennedy Township, PA 15136 (the “subject facility”).  At issue is a 

$2,000.00 penalty levied by the ACHD Food Program against Appellant pursuant to Article III of 

its Rules and Regulations, Food Safety (“Article III”).   

II. PROPOSED FINDINGS OF FACT 

By or before October 17, 2021, Appellants had begun construction of the subject facility, 

next door to a previous Bob’s Diner location.  Exhibit A; Evidentiary Hearing Transcript dated 

2/4/2023 (“H.T.”) at 45:7-46:25. Appellant admits that as of that time, no permit application or 

plan review had been submitted to ACHD.  H.T. 42:10-14.  On February 11, 2022, ACHD Food 

 
1 Appellant’s Notice of Appeal includes the name Dane Marshall, rather than the name of the 
entity.  However, since the enforcement action was initiated against Bob’s Diner Enterprises Inc., 
the caption and party name should be adjusted accordingly.   



Safety Program Operations Manager, Aaron Burden, had a conversation with Dane Marshall, the 

owner of Bob’s Diner, regarding her plans to re-open its diner at the adjoining space next door 

within the strip mall.  Exhibit B; H.T. at 10:2-11:25. During this conversation, the Department 

informed Ms. Marshall of the requirement under Section 334 of Article III to submit plans prior to 

the move.  Exhibit B; H.T. at 11:2-7. In a subsequent email, ACHD reiterated that Bob’s Diner’s 

current permit was not transferable and could not be moved or used at a different location. Id. On 

February 17, 2022, Bob’s Diner submitted plans to the ACHD food safety offices, including a list 

of equipment and menu.  Exhibit B. On March 10, ACHD was notified via its complaint system 

that at least one individual had allegedly become sick after eating at the subject facility and had 

been subsequently informed by staff that the facility was operating without a permit.  Exhibit C.   

In response, on March 24, 2022, ACHD Food Program inspectors completed a food safety 

assessment which noted several violations of numerous sections of Article III, and outlined the 

findings that: “(1) the facility was found to be open and operating without an ACHD Health Permit, 

[and] (2) the facility submitted plans to Food Safety but they had not been approved by ACHD.”  

Exhibit D.  Those two conditions violated Sections 330 and 334 of Article III respectively.  The 

assessment prescribed that a valid health permit be posted in a conspicuous location once it was 

obtained from the Food Safety Program.  Id.  Furthermore, it recorded that Appellants were told 

that approval of construction materials and specifications had to be obtained prior to construction.  

Id. 

After several months of administrative review and investigation of the other violations 

outlined in the assessment, ACHD issued a penalty assessment letter on August 1, 2022, outlining 

the violations that had not been adequately cured.  In the letter, ACHD notified Appellant that it 



was being fined $2,000 for violation of Sections 330 and 334 of Article III.2  Exhibit E. The $2,000 

figure was predicated upon a penalty calculation outlined in an ACHD penalty matrix. Exhibit F.  

Appellant submitted a Notice of Appeal of the penalty assessment on October 19, 2022, claiming 

that Bob’s Diner had already submitted plans prior to commencing construction.   

III. DISCUSSION 

Article III specifies the ACHD Food Safety Program’s practices related to food facility 

plan review, permit issuance, permit suspension, facility inspections, and the issuance of penalties. 

Art. III § 300, as amended 3/20/17.  Former Section 330.1.A. stated, “It shall be unlawful for any 

person to operate a food facility in the County of Allegheny without first obtaining a valid health 

permit from the Director.”  Art. III § 330.1.A, as amended 3/20/17.  Food safety permits are non-

transferable.  Art. III § 330.1.B.  The Department interprets this regulation as meaning that permits 

are non-transferable between individuals, as well as between facilities owned by a single entity.  

H.T. at 11:2-7.  Reviewing courts must give an agency’s interpretation of its own regulation 

considerable weight and deference, considering such interpretation as “controlling unless the 

interpretation is plainly erroneous, inconsistent with the regulation or statute, or unreasonable.”  

Rubino v. Pennsylvania Gaming Control Bd. 1 A.3d 976, (Pa. Commw. Ct. 2010) (citing Bayada 

Nurses, Inc. v. Department of Labor and Industry, 958 A.2d 1050 (Pa. Commw. Ct. 2008); 

Portalatin v. Department of Corrections, 979 A.2d 944 (Pa. Commw. Ct. 2009)).   

Accordingly, such deference must be afforded to the Department’s interpretation of the 

language prohibiting transfer within former Section 330.1.B as applying to transfer of permits 

between facilities owned by a single entity.  Given that food safety permits are not transferable, 

 
2 Article III has since been amended.  For purposes, of this brief, ACHD will cite to the version of 
effective at the time which had been previously amended on March 20, 2017.  



Appellant was not permitted to take the permit for its existing food facility and apply it to the new 

facility.  As such, it must be found liable for violation of Section 330.   

Former Section 334 of Article III specifies the procedures for review of food facility 

construction plans.  Art. III § 334.  Section 334.1 states, “Whenever a food facility is to be 

constructed, remodeled or altered extensively, or whenever an existing structure is being converted 

to a food facility, plans and specifications must be submitted to the Food Protection Program for 

approval prior to construction.” Thus, it is a violation of Article III to commence construction, 

including remodeling, of a food facility without first submitting plans and specifications to the 

ACHD Food Safety Program for approval.   

The construction of the subject facility, which Appellant attempts to classify as mere 

renovations (i.e., the kind of re-modeling that still triggers the requirements of Section 334), was 

underway as of October 2021.  H.T. at 45:7-46:25. Appellant did not submit plans for review to 

ACHD until February 2022.  H.T. at 42:10-14. Appellant has tried to claim that it was unaware of 

the Department’s plan review requirements at the time construction commenced. H.T. at 7:10-14.  

However, it is axiomatic in law that ignorance of the law is no defense from liability. First Nat. 

Bank v. Rockefeller, 5 A.2d 205, 206 (Pa. 1939); Norris v. Crowe, 55 A. 1125, 1129 (Pa. 1903).  

During the Evidentiary Hearing, Ms. Marshall recognized as much.  H.T. at 7:10-14.  As such, 

Appellant should not be shielded from liability for violating Section 334 simply because they claim 

that they were unaware of the requirements specified therein.   

 

 

 



IV. CONCLUSION 

ACHD has properly assessed a penalty of $2,000.00 against Appellant for their failure to 

comply with the permitting and plan review requirements of Article III.  Appellant has failed to 

raise a meritorious defense.  Therefore, this tribunal is bound to affirm the penalty based on the 

evidence presented at hearing. 

Dated: April 6, 2023  Respectfully Submitted, 

 

  
Brendan Turley, Esq. 
Pa. Id. No. 326538 
Assistant Solicitor 
Allegheny County Health Department 
301 39th Street, Building #7 
Pittsburgh, PA 15201-1811 
Email: Brendan.turley@alleghenycounty.us 
Telephone: (412) 578-8398 
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2/10/23, 2:58 PM CRM - GovQA - ALLEGHENYCOUNTY - Amanda Mator

https://alleghenycounty.mycusthelpadmin.com/WEBAPP/ZAdmin/ServiceRequests/Print.aspx?id=304878&newWin=1&nosid=na 3/3

Reference No: H304878-031022

Create Date: 3/10/2022 11:34 PM

Update Date: 12/8/2022 9:58 PM

Completed/Closed: Yes

Close Date: 3/30/2022 10:57 AM

Status: Closed

Priority: Medium

Assigned Dept: Health Department - Food Safety

Assigned Staff: Janet Russo

Customer Name: Anonymous User Anonymous User

Email Address: None

Phone:

Group: (Not Specified)

Source: Web
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CERTIFICATE OF SERVICE 

I hereby certify that on April 6, 2023, I served a true and correct copy of the Allegheny 

County Health Department’s Post-Hearing Brief on the following individual by electronic mail as 

follows: 

Dane Marshall 
41 S. Grandview Ave 
Pittsburgh, PA 15205 
Tel.: (412) 491-6987 

Email: dfrey28@comcast.com 

 

 

  

Brendan Turley, Esq. 
Attorney for the Appellee 
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