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ALLEGHENY COUNTY HEALTH DEPARTMENT 
HEARING OFFICER 

THE CRACK’D EGG, LLC 

Appellant 

v. 

ALLEGHENY COUNTY HEALTH 
DEPARTMENT, 

Appellee. 

:
:
:
:
:
:
:
:
:
:

In re: The Crack’d Egg 
2424 Custer Ave. Pittsburgh, PA 15227 

Docket no. ACHD-22-023 

APPELLEE ALLEGHENY COUNTY 
HEALTH DEPARTMENT’S 
MOTION TO COMPEL 
DISCOVERY RESPONSES 

APPELLEE’S FIRST MOTION TO COMPEL DISCOVERY RESPONSES 

Appellee, Allegheny County Health Department (“ACHD” or the “Department”), files the 

following motion to compel and, in support thereof, states as follows: 

1. On July 1, 2022, the ACHD served First Set of Discovery Requests upon

Appellants.  

2. On July 28, 2022, the ACHD received Appellant’s responses to the ACHD’s First

Set of Discovery Requests.  A copy of Appellant’s discovery responses is attached hereto as 

Exhibit “A.”  

3. Several of Appellant’s answers were completely nonresponsive and clearly

intended to prevent the ACHD from obtaining any relevant evidence.  

4. Pursuant to Rule 4019(a)(1)(i) of the Pennsylvania Rules of Civil Procedure, “[t]he

court may, on motion, make an appropriate order if a party fails to serve answers, sufficient answers 

or objections to written interrogatories under Rule 4005.” 
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5. Pursuant to Rule 4019(a)(1)(vii) of the Pennsylvania Rules of Civil Procedure,

“[t]he court may, on motion, make an appropriate order if a party, in response to a request for 

production or inspection made under Rule 4009.”  

6. Here, the Department believes such an “appropriate order” would entail the Hearing

Officer overruling certain of Appellant’s more specious objections and directing it to answer 

certain of ACHD’s First Set of Discovery Requests fully.  

7. In Interrogatory No. 2, the ACHD requested the following: “Please produce all

documents submitted to the Pennsylvania Department of State as part of Appellant’s registration 

as a limited liability company.” 

8. Appellant objected to the interrogatory by stating “anything beyond the Business

Entity is irrelevant and is not likely to lead to discoverable information.” ACHD argues that this 

information is relevant as it speaks to the responsible party or parties of Crack’d Egg LLC.  

9. In Interrogatory No. 8, ACHD requested that Appellant “produce the educational,

job history, and any public health work completed by any and all employees of Crack’d Egg.” 

10. Appellant once again objected, stating “anything beyond the Business Entity is

irrelevant and is not likely to lead to discoverable information.” ACHD argues that Appellant is a 

permitted entity by ACHD and are under the purview of ACHD Rules and Regulations.  

11. While the matter as heard on appeal will largely revolve around due process issues,

Appellant has repeatedly attempted to argue that the Department is operating in an arbitrary, 

capricious, and unscientific matter.  As such, the Department is interested as to the level of 

expertise of the individuals who helped determine Crack’d Egg’s covid mitigation measures, or 

lack thereof.  
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12. In Interrogatory No. 19, ACHD requested “any documents and communications 

related to Entrepreneurs Against Tyranny (“E.A.T.”). 

13. Appellants again objected, stating “as being irrelevant and is not likely to lead to 

discoverable information.” E.A.T. had an active Facebook account during the Department’s 

COVID-19 mitigation efforts. Throughout that time, E.A.T. often endorsed restaurants that were 

not in compliance with the Department’s Rules and Regulations.  However, this information is 

germane to the penalty calculation as it speaks to the willfulness of the violation.  The Department 

is under the belief and assumption that E.A.T. posted restaurants that were defying the 

Department’s COVID-19 orders and encouraged customers to patronize those restaurants. 

Documents and communication between Appellants and E.A.T. would demonstrate Appellant’s 

willfully violating the closure order.   

14. ACHD Rules and Regulations Art. XVI § 16059(C) states the Department shall 

consider “economic benefit gained by such person by failing to comply with the Article, the 

willfulness of the violation, the actual and potential harm to the public health, safety and welfare 

and to the environment, the nature, frequency and magnitude of the violation, and any other 

relevant factors.” (emphasis added).   

15. The Department suspects that any such non-privileged communications may go to 

show that Appellant did not intend to comply with ACHD’s COVID-mitigation measures.  

Furthermore, since Appellant claims that the Department has been biased in its enforcement, such 

communications may lead to information tending to show the compliance status of other 

restaurants in Allegheny County. 

Requests for Admission 3-6 
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16. In its responses to Requests for Admission 3-6, Appellant responded “Objection.

The referenced video is beyond the scope of Pa.R.Civ.P. 4014.”  

17. This is an obtuse and outdated reading of the term “document.”

18. The Pennsylvania Rules of Civil Procedure related to Requests for Production

specifically define a “document” as: 

writings, drawings, graphs, charts, photographs, and electronically stored 
information . . . which constitute or contain matters within the scope of Rules 
4003.1 through 4003.6 inclusive and which are in the possession, custody or control 
of the party or person upon whom the request or subpoena is served . . . . 

Pa.R.Civ.P. 4009.1.  

19. The videos attached fall squarely within the category of “electronically stored

information” and are certainly a subset of photographs.  Even if they were not, the word 

“including” clearly indicates that the examples outlined in the Rules of Civil Procedure is not 

meant to be an exclusive enumeration, but rather a demonstrative list of documents. 

20. Furthermore, the Definitions included in the Department’s requests state that

documents shall include “microfilm, film, motion picture film, phonograph records or other 

forms.” 

21. As such, the rules clearly contemplate inclusion of videos within the scope of

“documents” and the Department requests that Appellants answer RFAs 3-6 accordingly. 

22. As to all of responses where Appellant claims that its documents or answers would

not “lead to discoverable information” misstates the purpose of discovery.  Pursuant to Pa. Rule 

Civ. P. 4003.1 (b), the purpose of discovery is to pose the inquiries that may lead to admissible 

evidence.  Appellant would have the Department believe, without a scintilla of information, that it 

is in possession of information responsive to the Department’s request but would refuse the 

Department’s request on the flimsiest of rationales without any proffer in support. 
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WHEREFORE, the Allegheny County Health Department respectfully requests the 

Hearing Officer to issue an order directing Appellants to provide full and complete responses to 

the ACHD’s First Set of Discovery Requests within ten (10) days of this order or be barred from 

presenting any evidence or testimony at the hearing concerning the issues about which these 

interrogatories and requests for production relate.  

Dated: August 5, 2022 Respectfully submitted, 

/s/ Elizabeth Rubenstein 
Elizabeth Rubenstein, Esq. 
Allegheny County Health 
301 39th Street, Bldg. No. 7 
Pittsburgh, PA 15201-1891 
Phone: (412) 578-2392 
Fax: (412) 578-8144 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing Allegheny 

County Health Department’s First Motion to Compel has been served upon the following via 

electronic mail this 5th day of August, 2022: 

James R. Cooney 
Cooney Law Offices LLC  
223 Fourth Ave, 4th Floor 

Pittsburgh, PA 15222 
Office: 412-392-0330 
Cell: 412-583-8342 

Email: jcooney@cooneylawyers.com 

Attorney for Appellants 

/s/ Elizabeth Rubenstein
 Elizabeth Rubenstein, Esq. 
Pa. I.D. No. 323254 
ACHD Assistant Solicitor 

mailto:jcooney@cooneylawyers.com


ALLEGHENY COUNTY HEALTH DEPARTMENT 
ADMINISTRATIVE HEARINGS 

Crack’d Egg LLC, 

Appellants, 

v. 

ALLEGHENY COUNTY HEALTH 
DEPARTMENT, 

Appellee. 

In re: The Crack’d Egg 
2424 Custer Ave. Pittsburgh, PA 15227 

Docket no. ACHD-22-023 

APPELLEE ALLEGHENY COUNTY 
HEALTH DEPARTMENT’S MOTION TO 
COMPEL DISCOVERY RESPONSES  

ORDER 

AND NOW, this _____ day of ___________________, 2022, it is hereby ordered that 

Appellee’s Motion to Compel is granted.  Appellants shall file full and complete answers to 

Appellee’s First Set of Discovery Requests upon Appellants within ten (10) days of this order or 

be barred from presenting any evidence or testimony at the hearing concerning the issues about 

which these interrogatories and requests for production relate.  

______________________________  
Max Slater, Esq.  
Administrative Hearing Officer 
Allegheny County Health Department 
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