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APPELLEE ALLEGHENY COUNTY HEALTH DEPARTMENT’S 
MOTION TO DISMISS 

AND NOW comes Appellee Allegheny County Health Department (“Appellee,” “ACHD,” 

or the “Department”) and files this Motion to Dismiss Appellant Matthew Lipay’s (“Appellant”) 

Notice of Appeal of Department’s Extension Based on Progress Letter, and, in support thereof, 

presents as follows: 

1. On December 14, 2022, Department issued an initial Penalty Assessment in the 

amount of $5,092.88 against Appellant, as a result of Violations of ACHD’s Article VI Rules and 

Regulations pertaining to Housing and Community Environment (“Article VI”) at certain leased 

property located at 5409 Mere Street, Pittsburgh, PA, 15207 (the “subject property”).  See Exhibit 

A.   

2. The December 14, 2022, penalty was not appealed within the 30-day appeal period.  

3. On December 29, 2022, the Department performed a follow up inspection at the 

subject property (its fifth overall inspection of the subject property) and observed a new emergency 

violation.   

4. On January 3, 2023, the Department transmitted a Notice of Violation (“NOV”) to 

Appellant, informing them of the new violations which were observed during that December 29, 



2022, inspection, and setting January 11, 2023, as the date by which the emergency violation was 

to be corrected, as well as February 7, 2023, as the date for correction of the non-emergency 

violations.  See Exhibit B, NOV and Inspection Report dated 12/29/2022.   

5. On February 8, 2023, the Department re-inspected the subject property and 

observed that the emergency violations present at the previous inspection had been corrected, with 

only a class 3 and a class 4 violation remaining.   

6. On February 13, 2023, the Department issued an Extension Based on Progress letter 

(the “EBP Letter”) to allow more time for the Appellant to repair the remaining Article VI 

violations.  See Exhibit C, Extension Based on Progress Letter and Inspection Report dated 

February 8, 2023.   

7. The EBP Letter simply provided new compliance dates for the conditions cited in 

the Department’s January 3, 2023 NOV.   

8. On March 20, 2023, the Department received Appellant’s Notice of Appeal with 

the EBP Letter affixed to it.  Exhibit C.   

9. ACHD Article XI Section 1104A states: “The Notice of Appeal shall be filed no 

later than thirty (30) days after receipt of written notice or issuance of the action by which the 

Appellant is aggrieved.”  Art. XI § 1104A. 

10. Article XI Section 1104D states: “All actions of the Department shall become final 

thirty (30) days after receipt of written notice or issuance if no appeal has been perfected under the 

provisions of this Section.”    Art. XI § 1104D. 

11. The Department’s NOV and EBP Letter apprised the Appellant of a possible right 

to appeal, and specifically stated as follows: “In the event that an appeal is not filed within thirty 



(30) days after issuance of this written notice, the within action shall become final.”  See Exhibits 

B and C (emphasis added).   

12. In the instant action, the Department did not receive the Appeal until March 20, 

2023, 5 days after the 30-day period specified by Article XI and by the EBP Letter had expired, 

thus rendering the Appeal untimely.   

13. Because the Appeal was untimely, it must be dismissed. 

14. Further, Section 1102 of Article XI of ACHD’s Rules and Regulations pertaining 

to Hearings and Appeals defines “Action” as: “Any order, notice, decision, determination or ruling 

by the Department affecting personal or property rights, privileges, immunities, duties, liabilities 

or obligations of any person.” Art. XI § 1102 “Definitions”. 

15. Section 1103 of Article XI defines the right to appeal, stating: “Any person 

aggrieved by an action of the Department and who has a direct interest in such action may file a 

Notice of Appeal.” Art. XI § 1103 “Right to Appeal” (emphasis added). 

16. The Department’s Administrative Hearing Officer has ruled that a Notice of 

Violation which did not require any compliance or impose a penalty was not an “action” subject 

to the right of appeal.  Brenda Travillion v. Allegheny County Health Department, ACHD-23-006, 

Order Sustaining ACHD’s Motion to Dismiss Notice of Appeal, May 26, 2023, available at: 421-

Lemon-St-Order-Sustaining-ACHD-MtD.pdf (alleghenycounty.us) – accessed via 

https://www.alleghenycounty.us/Health-Department/Resources/Legal/Docket.aspx.   

17. The NOV which was the subject of the appeal in Travillion, much like the NOV at 

issue here, provided the Appellant with notice about the presence of a violation, and stated that the 

“violations are to be corrected by 11/10/2022.”  See ACHD’s Motion to Dismiss, to which the 

https://www.alleghenycounty.us/uploadedFiles/Allegheny_Home/Health_Department/Resources/Legal/Docket/421-Lemon-St-Order-Sustaining-ACHD-MtD.pdf
https://www.alleghenycounty.us/uploadedFiles/Allegheny_Home/Health_Department/Resources/Legal/Docket/421-Lemon-St-Order-Sustaining-ACHD-MtD.pdf
https://www.alleghenycounty.us/Health-Department/Resources/Legal/Docket.aspx
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