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BEFORE THE HEARING OFFICER 

ALLEGHENY COUNTY HEALTH DEPARTMENT 

542 4TH AVENUE 

PITTSBURGH, PENNSYLVANIA 15219 

UNITED STATES STEEL 

CORPORATION, 

Petitioner, 

v. 

ALLEGHENY COUNTY 

HEALTH DEPARTMENT, 

Respondent. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

In re Settlement Agreement 

and Order, executed June 27, 

2019, resolving Appeals of 

Administrative Orders 180601, 

181002, 190305, and 190501 

RESPONDENT ALLEGHENY COUNTY HEALTH DEPARTMENT’S OBJECTIONS 

TO PETITIONER UNITED STATES STEEL CORPORATION’S PETITION FOR 

DISPUTE RESOLUTION  

AND NOW comes Respondent Allegheny County Health Department (“ACHD” or the 

“Department”), by and through its counsel, and raises these Objections to Petitioner United States 

Steel Corporation’s (“U.S. Steel”)’s Petition for Dispute Resolution (“Petition”). For the reasons 

explained hereinbelow, Respondent respectfully requests that the Hearing Officer preclude 

Petitioner from including in any way in the formal dispute process any argument, testimony, 

information, and/or evidence regarding the following: 1) Petitioner’s alleged video graphic 

evidence; 2) Petitioner’s alleged photographic evidence; 3) Petitioner’s tables contained in 

Exhibits N, O, P, and Q attached to its Petition; 4) Petitioner’s previously undisclosed internal 

documentation created by it and its agents (including but not limited to its employees and its 

contractor Veolia) included as part of Petitioner’s Exhibit 5; 5) Petitioner’s use of the website 

www.suncalc.org; and 6) the report by alleged expert Arthur Eberle. 

In anticipation of the possibility of an appeal by Petitioner of the Hearing Officer’s decision 

on the merits of these Objections and being desirous to maintain a full and complete record of 

http://www.suncalc.org/
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these proceeding, Respondent respectfully requests that the Hearing Officer issue an Order 

memorializing their decision. For that purpose, included with these Objections is a Proposed Order 

for the Hearing Officer to complete and sign. 

I. Objection One: Petitioner’s Improper Attempt to Include Numerous Exhibits, 

Information, and Assertions Without Providing any Affidavit, Verification, or Other 

Attestation 

A. All of the Petitioner’s unsupported exhibits, information, evidence, and related 

claims, arguments, and assertions must be precluded. 

Without including any affidavit, verification, or other attestation thereto, such as would be 

necessary to verify and authenticate the assertions and alleged information and data therein, 

Petitioner included with its Petition the following items:  

1. Approximately 303 videos in Exhibit 5 of its Petition and approximately fifty videos in 

Exhibit 6 of its Petition for a total of 353 videos. Approximately 222 of the videos 

appear to be distinct; the remainder appear to be duplications. In addition, many of the 

video files are not clearly labeled, and there appears to be no consistent naming 

convention, thus making it even more difficult to authenticate and verify the videos.  

2. Approximately sixty videos in Exhibit 5 of its Petition. Approximately thirty-two of 

the photos appear to be distinct; the remainder appear to be duplications. In addition, 

many of the photo files are not clearly labeled, and there appears to be no consistent 

naming convention, thus making it even more difficult to authenticate and verify the 

photos. 

3. Exhibits N, O, P, and Q of Its Petition. Additionally, Exhibits N and Q of the Petition 

appear to contain alleged data created using the website www.suncalc.org, for which 

Petitioner has not included any affidavit, verification, or other attestation regarding its 

accuracy or validity.  

http://www.suncalc.org/
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4. Alleged information and data in various exhibits and the Petition itself, as well as a 

picture on page 18 of the Exhibit, all created using the website www.suncalc.org. 

5. Inserted angles and orientation in a picture on page 26 of the Petition.  

6. Hundreds of pdfs in Petitioner’s Exhibit 5. In addition, many of pdfs are not clearly 

labeled, and there appears to be no consistent naming convention, thus making it even 

more difficult to authenticate and verify the pdfs. 

By itself, the lack of any affidavit, verification, or other attestation means that the above 

items and their alleged content cannot be authenticated and verified, and, therefore, they all must 

be precluded. See Pa.R.E. 901.1 More specifically, without the necessary foundation, there is no 

way to verify any of the following:  

1. For the  videos: Who recorded them, when they were recorded, how they were 

recorded, if they were altered in anyway, how they were saved/stored, how they were 

transferred, or even if the contents of the photos are what the Petitioner purports them 

to be.  

2. For the photos: who took them, when they were taken, how they were taken, if they 

were altered in anyway, how they were saved/stored, how they were transferred, or 

even if the contents of the photos are what the Petitioner purports them to be.  

3. For Exhibits N, O, P, and Q: who created them, how they were created, when they were 

 
1 The Department recognizes that the Hearing Officer is not “bound by technical rules of 

evidence.” 2 Pa.C.S.A. § 554. However, at the same time, depending on the circumstances, they 

may have persuasive value and offer guidance on evidentiary matters. See Annotated Article XI 

§ 1105.C.3. *Hearing Officer’s Note (“The evidence rules at a hearing will generally follow the 

Pennsylvania Rules of Evidence, which can be found at 

https://www.pacode.com/secure/data/225/225toc.html. However, the rules of evidence at a 

hearing will be more permissive than in a Pennsylvania court. Evidence will generally be 

admissible if it is relevant and does not clearly run afoul of a Pennsylvania Rule of Evidence.”)” 

http://www.suncalc.org/
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created, or exactly where the alleged information therein came from. 

4. For www.suncalc.org: who created the website, who manages the website, who owns

the website, where does the data/information for website come from, how up-to-date is

the website, how accurate is the website, how reliable is the website, are there any bugs

in the website, how does the website operate internally to generate results when a third-

party such as Petitioner uses the website, who did the work for petitioner to come up

its alleged results, or how that person did their work.

5. For the pictures on pages 18 and 26 of the Petition: who created them, how they were

created, when they were created, or exactly where the alleged information therein came

from.

6. For the pdfs in Exhibit 5: who created them, how they were created, when they were

created, or exactly where the alleged information therein came from.

As a result of all the aforementioned deficiencies, Petitioner’s video recordings, 

photographs, Exhibits N, O, P, and Q of its Petition, use of www.suncalc.org, pictures on pages 

18 and 26 of its Petition, and pdfs contained in Exhibit 5 of its Petition, as well as any related 

testimony, evidence, and arguments, must be precluded.  

B. The Settlement Agreement and Order (“SAO”) precludes Petitioner from

supplementing the record with any affidavit, verification, other attestation, or

information as identified in Section I.A. above.

Upon the filing of the Petition for Formal Dispute Resolution,  the Parties may only 

supplement the record 1) by leave of the Hearing Officer, and 2) if the proffered information 

“could not reasonably have been obtained or discovered prior to the filing of the Petition.” 

Settlement Agreement and Order (“SAO”) at § XI.26.  

Regarding the videos and photos, because: 1) Petitioner’s agents/employees apparently 

http://www.suncalc.org/
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recorded the videos and took the photos; 2) Petitioner had several months to prepare any 

affidavit, verification, or other attestation regarding the videos and photos; 3) Petitioner received 

express requests from the Department to provide all of its alleged videos; and 4) Petitioner chose 

to proceed to formal dispute resolution knowing that its position hinges on its videos and photos, 

Petitioner could and should reasonably have obtained any affidavit, verification, or other 

attestation regarding the videos and photos prior to filing its Petition. See SAO at § XI.26. 

Because Petitioner failed to act reasonably by no fault but its own, it may not now supplement 

the record with any affidavit, verification, or other attestation. Id. Consequently, Petitioner’s 

videos, photos, and any related testimony, evidence, and arguments must be precluded. 

Similarly, regarding the website www.suncalc.org, because: 1) Petitioner’s 

agents/employees apparently used the website to generate alleged data and information; 2) 

Petitioner had several months to prepare any affidavit, verification, or other attestation regarding 

the website; and 3) Petitioner chose to proceed to formal dispute resolution knowing that its 

position rests in no small part on its use of the website, Petitioner could and should reasonably 

have obtained any affidavit, verification, or other attestation regarding its use of the website prior 

to filing its Petition. See SAO at § XI.26. Because Petitioner failed to act reasonably through no 

fault but its own, it may not now supplement the record with any affidavit, verification, or other 

attestation. Id. Consequently, Petitioner’s use of www.suncalc.org and any related testimony, 

evidence, and arguments must be precluded. 

Likewise, regarding Exhibits N, O, P, and Q of the Petition, the pdfs in Exhibit 5 of the 

Petition, and the pictures on pages 18 and 26 of the Petition, because: 1) Petitioner’s agents and 

employees apparently created those things; 2) Petitioner had several months to prepare any 

affidavit, verification, or other attestation regarding those things; and 3) Petitioner chose to proceed 

http://www.suncalc.org/
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to formal dispute resolution knowing that it intended to try to introduce those things, Petitioner 

could and should reasonably have obtained any affidavit, verification, or other attestation 

regarding those things prior to filing its Petition. See SAO at § XI.26. Because Petitioner failed to 

act reasonably through no fault but its own, it may not now supplement the record with any 

affidavit, verification, or other attestation. Id. Consequently, Exhibits N, O, P, and Q of the 

Petition, the pdfs in Exhibit 5 of the Petition, and the pictures on pages 18 and 26 of the Petition, 

as well as any related testimony, evidence, and arguments must be precluded. 

II. Objection Two: Petitioner’s Improper Attempt to Include Previously Undisclosed,

Video Graphic, Photographic, and Documentary Information and Evidence

A. All of Petitioner’s alleged video graphic evidence must be precluded because

Petitioner has not recorded the videos in good faith or previously provided them

in good faith.

The Settlement Agreement and Order (“SAO”) expressly states that it “has been negotiated 

in good faith” and that, if there is a dispute, “[t]he Parties shall make reasonable efforts to 

informally and in good faith resolve all disputes or differences of opinion regarding the 

implementation of this Settlement Agreement.” SAO at 9; id. at § XI.25. Despite the “good faith” 

assertion and requirement, Petitioner neither recorded the videos nor presented them to the 

Department in good faith. Consequently, Petitioner’s recordings and any related testimony, 

evidence, and arguments must be precluded. 

Regarding the purpose of the videos, Petitioner is allegedly presenting them as having been 

recorded for the purpose of conducting emissions opacity observations. However, as is evidenced 

by the video recordings themselves, the people making the recordings focus primarily on ACHD's 

coke oven process technicians (“COPTs”), not on any potential or actual emissions points or 

sources of emissions. E.g., Petition Exhibit 5, Subfolder for Charging, Subfolder for 

Observation(s) on April 6, 2021 (containing a video focused almost exclusively on the COPT). 
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See also ACHD Position Statement at Exhibit D-3 ¶¶ 31 – 35 (discussing Petitioner’s check-in 

procedures, escort behavior, and video recordings). Per the VE Field Manual, with which 

Petitioner claims to be complying, the only explicitly stated purpose of video recordings is to help 

with documenting observations of opacity, not the recording of people. Id. at 11. By its own 

admissions, Petitioner is recording videos for improper purposes, which evidences bad faith. 

Consequently, Petitioner’s recordings and any related testimony, evidence, and arguments must 

be precluded. 

Furthermore, during negotiations that resulted in a Consent Decree in the case of United 

States of America and Allegheny County Health Department v. United States Steel Corporation, 

Civil No. 2:22-cv-00729-CRE (W.D. Pa. May 17, 2022), Petitioner indicated that Respondent 

could not regularly video record Petitioner’s Edgar Thomson facility because Petitioner has an 

agreement with the unions that prevents anyone from filming an employee. Because of that alleged 

agreement (which Petitioner never produced), Petitioner was adamant that Respondent could not 

place cameras around the facility and simply retrieve the footage every week. Rather, Petitioner 

contended that it had to preview the recordings before they were produced.  Finally, Petitioner 

maintained that Respondent could not use the recordings for enforcement because they did not 

comply with an approved method, a point that was memorialized in the Consent Decree. See 

ACHD Position Statement at 3, 30; id. at Exhibit D-2. Petitioner now attempts to rely on the very 

technology it has rejected elsewhere, including but not limited to videos showing several of its 

employees. ACHD Position Statement at 3. See, e.g., Petition at Exhibit 5 at  D:\Exhibit 5 - 

Disputed Items (Videos and Documents)\Charging\4-22-21 Battery C Charge (showing 

Petitioner’s personnel); id. at D:\Exhibit 5 - Disputed Items (Videos and Documents)\Charging\5-

5-21 Battery B Charge (showing Petitioner’s personnel). Petitioner’s own explanation for its use 
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of the video recordings constitutes a double-standard and is exemplary of Petitioner’s bad faith 

approach to the recordings and these proceedings. Consequently, Petitioner’s recordings and any 

related testimony, evidence, and arguments must be precluded. 

In addition, throughout the informal dispute resolution process, whenever Petitioner 

claimed to have video recordings that supported its arguments, Respondent requested that 

Petitioner provide all such videos so that Respondent could address Petitioner’s arguments and 

make any necessary adjustments to the stipulated penalties. ACHD Position Statement at 30. 

However, as the Petitioner has admitted, it did not provide all such videos. Contrast ACHD 

Position Statement at 30 with U.S. Steel Statement of Position at 9 – 10 fn.7 (admitting that U.S. 

Steel only shared “certain videos”) and  Petition at 4 (stating that Petitioner “showed some example 

videos [to] the Department” and later provided “several gigabytes of videos” but not stating that 

Petitioner provided all of its videos). Now, as a sign of bad faith that has resulted in unfair surprise 

and prejudice to the Department, as well as unnecessary, “prolonged[,] and complex litigation” the 

Petitioner has sprung on the Department approximately 353 videos, which is several times the 

number previously provided. See SAO at 9 (stating that, in addition to having “been negotiated in 

good faith,” the SAO “will avoid the potential for continued, prolonged[,] and complex litigation 

among the Parties); id. at  § XI.25 (requiring the parties to try to resolve disputes “in good faith”). 

See also ACHD Position Statement at 30. By withholding such a tremendous amount of 

information—despite knowing that Respondent had asked for it—only to spring it on Respondent 

at this stage, strongly signals that Petitioner has not been proceeding in good faith. Consequently, 

Petitioner’s recordings and any related testimony, evidence, and arguments must be precluded.  

As a further sign of Petitioner’s bad faith attempted use of its videos, the videos do not 

even appear to support the claims for which Petitioner cites them. For example, in Petitioner’s 
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Exhibit 5, there are two videos allegedly showing the push and travel observations on June 4, 2021, 

of oven B-08 on Battery 1. Petitioner claims that the videos show that the COPT did not have the 

proper sun angle. See Petition at 18. However, assuming arguendo that the videos are accurate 

depictions, each video, particularly the video with the file name 004.MP4, shows that it is overcast 

(which appears to be consistent with the ACHD observation form). Because the sky is overcast, 

the sun angle does not matter. Source Testing Manual § 109.F(3), (4); EPA Quality Assurance 

(“QA”) Handbook, Section 3.12: Method 9 – Visible Determination of the Opacity of Emissions 

from Stationary Sources, § 4.3.1.1. (April 1983) (hereinafter referred to as “QA Handbook Section 

3.12”); ACHD Position Statement at 8. Consequently, Petitioner’s recordings and any related 

testimony, evidence, and arguments must be precluded. At the very least, any recordings not 

previously provided, plus any related testimony, evidence, and arguments must be precluded. 

Because Petitioner has failed to act in good faith, the burden should be on the Petitioner to 

determine and identify exactly which videos it provided before.  

B. All of Petitioner’s alleged photographic evidence must be precluded because 

Petitioner did not provide them during the informal dispute resolution process 

and its attempt to now include them is a sign of bad faith.  

 Despite the SAO’s good faith requirement, Petitioner now attempts to include and present 

approximately sixty-six photographs that it did not previously provide to Respondent. See Petition 

at Exhibit 5. If Petitioner had relevant photographic evidence, then, as a matter of good faith and 

in an effort to avoid unnecessary, prolonged, and complicated litigation, then, during the informal 

dispute resolution process, Petitioner should have provided the photos to Respondent during. See 

SAO § XI.25. Instead, as a sign of bad faith, Petitioner has sprung the photos on the Department, 

resulting in unfair surprise and prejudice to the Department. Consequently, Petitioner’s photos and 

any related testimony, evidence, and arguments must be precluded. 
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C. Petitioner’s previously undisclosed Exhibits N, O, P, and Q of its Petition must be 

precluded because Petitioner did not provide them during the informal dispute 

resolution process and its attempt to now include them is a sign of bad faith. 

Despite the SAO’s good faith requirement, and despite having not previously shared the 

tables or some of the information contained therein, Petitioner now attempts to include and present 

four tables as Exhibits N, O, P, and Q of its Petition. Presumably, Petitioner had at all times 

relevant the necessary information to prepare the tables and could have provided them during the 

informal dispute resolution process as a matter of good faith and in an effort to avoid unnecessary, 

prolonged, and complicated litigation. See SAO § XI.25. Instead, as a sign of bad faith, Petitioner 

has sprung the tables, as well as the information therein and accompanying claims, on the 

Department at this late stage, resulting in unfair surprise and prejudice to the Department. 

Consequently, Petitioner’s Exhibits N, O, P, and Q and any related testimony, evidence, and 

arguments must be precluded. 

Furthermore, Petitioner’s Exhibits N, O, P, and Q of its Petition must be precluded because 

they are based on Petitioner’s bad faith and improper attempted use of videos and photos. For 

Exhibits N, O, P, and Q, Petitioner appears to have relied on its video recordings, its photographs, 

and a third-party website to “determine” the alleged positions, viewing direction/angles, and sun 

angles/directions contained in those exhibits. As explained supra in Sections I and II, Petitioners 

attempted use and introduction of video graphic and photographic evidence 1) violate the good 

faith requirements of the SAO; 2) are not supported by any affidavit, verification, or other 

attestation; and 3) do not comport with the VE Field Manual. Additionally, as explained supra 

Section IV, Petitioner has provided no affidavit, verification, or other attestation or other 

information to verify and authenticate the website www.suncalc.org and the information allegedly 

derived from using that website. Because the information on which Petitioner relies for Exhibits 

N, O, P, and Q of its Petition rests on bad faith, Exhibits N, O, P, and Q and any related testimony, 
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evidence, and arguments must be precluded. 

D. Petitioner’s previously undisclosed internal documentation must be precluded 

because Petitioner did not provide them during the informal dispute resolution 

process and its attempt to now include the documentation is a sign of bad faith.  

Despite the SAO’s good faith requirement, prior to filing its Petition, Petitioner did not provide 

to the Department all the documents contained in the pdfs included in its Exhibit 5. Specifically, 

in its Exhibit 5, Petitioner appears to have attempted to introduce approximately 109 Inspection 

Event Reports and approximately 106 Inspection Event Report Responses that it did not previously 

provide to the Department. While Petitioner did previously provide the Department with various 

pdfs including the terms “VEO Package,” none of those previous pdfs appear to contain any 

Inspection Event Reports or Inspection Event Report Responses.2 To unfairly surprise and 

prejudice the Department by attempting to introduce approximately 215 new documents at this 

stage is a sign of bad faith and evidences a lack of intent to resolve this matter without protracted 

and complex litigation. See SAO at 9; id. at § XI.25. Consequently, the Inspection Event Reports, 

Inspection Event Report Responses, and any other documents not previously provided to the 

Department that are contained in Petitioner’s Exhibit 5 must be precluded.  

III. Objection Three: Petitioner’s Improper Attempt to Include Video Graphic and 

Photographic Evidence Without Complying with Method 9 Guidance 

A.  All of Petitioner’s alleged video graphic evidence must be precluded because none 

of them meet the standards set forth in the U.S. Environmental Protection 

Agency’s (“EPA”)’s Visible Emissions Field Manual EPA Methods 9 and 22.  

First and foremost, as explained in Respondent’s Position Statement, contrary to 

Petitioner’s arguments, the SAO, Article XXI, the STM, and Method 9 do not require the use of 

 
2 Given the sheer volume of exhibits included with the Petition and the timeline for filing these 

Objections, the Department has not had time to evaluate whether Exhibit 5 contains any other pdfs 

that Petitioner has not previously provided. To the extent that there any other additional pdfs, the 

burden should be on the Petitioner to identify and retract them. 
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video cameras and recordings to conduct opacity observations, nor do they require the 

Department’s observations to comport with any video recordings. ACHD Position Statement at 29 

– 30. Rather, the provisions to which Petitioner cites in the VE Field Manual regarding video 

cameras and recordings are guidance that applies only if one chooses to use video cameras and 

recordings; the provisions do not mandate the use of video cameras and recordings. However, to 

the extent that Petitioner purports that it may use its video cameras and recordings per Method 9 

guidance, then, consequently, Petitioner’s attempted use must comport with the standards in that 

guidance. As explained below, Petitioner’s attempted use does not comport with those standards, 

and, therefore, Petitioner’s recordings and any related testimony, evidence, and arguments must 

be precluded.  

In Petitioner's attempt to use photos and videos as evidence, it has misconstrued and not 

complied with the EPA's recommendations. First, in the third sentence on page 15 of its Petition, 

Petitioner conflates the wording in the field manual regarding photographs  with the guidance 

regarding video recordings. Contrast Petition at 15 (in the context of videos, quoting EPA’s 

wording about the use of 35 MM photo cameras and keeping a photo log) with EPA, Visible 

Emissions Field Manual EPA Methods 9 and 22, EPA 340/1-92-004, at 11, 

https://www.epa.gov/sites/default/files/2020-08/documents/vefieldmanual.pdf (December 1993) 

(prepared by Eastern Technical Associates (“ETA”) and Entrophy Environmentalists, Inc.) 

(hereinafter referred to as VE Field Manual) (discussing in separate subsections the use of a “35 

MM Camera and Accessories” and “Video”). To the extent the wording about the use of a photo 

log may be persuasive when making video recordings, at no point has Petitioner provided a log for 

its alleged videos—presumably, Petitioner never created such a photo log. Contra VE Field 

Manual at 11. Consequently, insofar as it has failed to operate in accordance with that guidance 

https://www.epa.gov/sites/default/files/2020-08/documents/vefieldmanual.pdf
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document, Petitioner’s recordings and any related testimony, evidence, and arguments must be 

precluded. 

Furthermore, Petitioner omits the statement in the VE Field Manual that video resolution 

"is poorer than film." Contrast VE Field Manual at 11 with Petition at 15. By USS's arguments 

and logic, it would have the Hearing Officer and the Department reach decisions based on "poorer" 

quality evidence where they already have access to the best and proper evidence: the Department’s 

actual observations. Consequently, Petitioner’s attempt to substitute lower quality evidence must 

be precluded. 

Second, Petitioner has proffered no evidence or other information that its video cameras 

and recordings meet the technical specifications set forth in the VE Field Manual. The VE Field 

Manual specifically states that “[t]he best video systems for opacity work include High 8 and 

Super VHS.” Id. at 11. Regardless of whether those specifications may seem outdated, those are 

the express specifications. If Petitioner is to remain consistent with its argument for its strict, 

inflexible interpretation of Method 9 and Method 9 guidance, then Petitioner must strictly follow 

the VE Field Manual’s specifications for videos. Petitioner has failed to provide any information 

or evidence that it has followed those specifications. Even if Petitioner were to try to argue that its 

videos comport with the guidance to “[s]elect the highest quality videotape available for [its] 

system,” Petitioner has still failed to provide any information or evidence that it has met those 

specifications. See id. at 11. Consequently, Petitioner’s recordings and any related testimony, 

evidence, and arguments must be precluded. 

Third, Petitioner has proffered no evidence or other information that it has followed the 

remaining standards for video recordings. The VE Field Manual expressly states that if someone 

is recording videos, then the videos need to: 1) include the date and time when recording; 2) have 
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a "title [for] each shot in the field;" 3) be narrated while recording; and 4) be recorded with the use 

of “a sturdy tripod.” Id. at 11. None of Petitioner’s recordings meet any of those standards. 

Petitioner even admits through the documentation in Exhibit 5 of its Petition that the cameras are 

“GoPro Cameras,” and the videos themselves show that the videos are affixed to a person’s head, 

not a “sturdy tripod,” resulting in shaky videos that are not focused on the alleged emissions point 

or emissions. Consequently, Petitioner’s recordings and any related testimony, evidence, and 

arguments must be precluded.  

Nowhere does the VE Field Manual say that video recordings may be used to determine 

opacity. Additionally, as is evidenced by the video recordings themselves, the people making the 

recordings focus predominantly and primarily on ACHD's COPTs, not on any potential or actual 

emissions points or sources of emissions. Consequently, because the heart of this dispute is the 

determination of opacity, and because Petitioner both cannot and has not used its video recordings 

to try to record opacity, Petitioner’s recordings and any related testimony, evidence, and arguments 

must be precluded. 

B. All of Petitioner’s alleged photographic evidence must be precluded because none 

of the alleged evidence meets the standards set forth in the EPA’s VE Field 

Manual. 

To start, as explained in Respondent’s Position Statement, contrary to Petitioner’s 

arguments, the SAO, Article XXI, the STM, and Method 9 do not require the use of photo cameras 

and photographs to conduct opacity observations. ACHD Position Statement at 29 – 30. The 

provisions to which Petitioner cites in the VE Field Manual regarding photo cameras and 

photographs are guidance if one chooses to use photo cameras and photos to aid with Method 9 

observations; the provisions do not mandate the use of photo cameras and photographs. However, 

to the extent that Petitioner purports that it may use its photo cameras and photographs per Method 

9 guidance, then, consequently, Petitioner’s attempted use must comport with the standards in that 
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guidance. As explained below, Petitioner’s attempted use does not comport with those standards, 

and, therefore, Petitioner’s photographs and any related testimony, evidence, and arguments must 

be precluded.  

First, Petitioner has provided no evidence, affidavit, or other information demonstrating 

that its photo cameras, film, and photographs meet the specifications set forth in the VE Field 

Manual.  Specifically, the VE Field Manual directs the observer to “[s]elect a 35-mm camera with 

through-the-lens light metering, a "macro" lens[,] or a 250 to 350-mm telephoto lens, and a 6-

diopter closeup lens (for photographing the photo logbook).” Id. at 11. The VE Field Manual goes 

on to direct the observer to “[u]se only fresh color negative film with an ASA of approximately 

100” and to “get first-generation slides or prints from negatives.” Again, Petitioner has provided 

nothing to verify and support the preceding specifications. Additionally, even if those standards 

may seem outdated, they are the express standards that the EPA chose to use. If Petitioner is to 

remain consistent with its argument for its strict, inflexible interpretation of Method 9 and Method 

9 guidance, then Petitioner must strictly follow the VE Field Manual’s specifications for photos. 

Because Petitioner has failed to demonstrate that it complied with the specifications, Petitioner’s 

photographs and any related testimony, evidence, and arguments must be precluded. 

Second, as explained supra Section I.B., the VE Field Manual states that if one is using a 

photo camera to assist with opacity observations, then one needs to keep a photo log. Id. at 11. 

Additionally, the first and last photos taken need to be of the photo log, and the first photo needs 

to “identify[] the time, date, and source.” Id. Furthermore, one needs to “[l]og each photograph 

when” it is taken. Id. At no point has Petitioner provided any photo log (let alone one containing 

the details described in the VE Field Manual) or any photos of the first and last entry in any photo 

log. Presumably, USS has not provided such information because it has kept no such photo log or 
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taken any such photos. Because Petitioner has failed to demonstrate that it complied with the 

preceding standards, Petitioner’s photographs and any related testimony, evidence, and arguments 

must be precluded. 

Third, as is evidenced by the photographs themselves and the Petition, the purpose in taking 

the photos was to manufacture evidence to try to dispute any penalties, not to document 

observations of emissions or emissions points. However, the EPA’s VE Field Manual expressly 

states that under Method 9, "[p]hotographs document the specific stack that is under observation 

but do not document the exact opacity." Id. at 11. Consequently, because Petitioner is not using 

the photos for the purpose stated in the VE Field Manual, regardless of anything that Petitioner or 

its alleged expert claims, Petitioner’s photographs and any related testimony, evidence, and 

arguments must be precluded.  

IV. Objection Four: Petitioner’s Improper Attempt to Include an Alleged Expert Report 

A. Petitioner’s attempted use of an alleged expert and their report must be precluded 

because Petitioner did not previously disclose them in good faith. 

To reiterate, the SAO requires the Parties to attempt to resolve any dispute in good faith. 

Id. at § XI.25. Despite that mandate, at no point prior to filing its Petition did Petitioner disclose 

anything about its intended use of an alleged expert. The good faith thing to do would have been 

to proffer the opinion of the alleged expert during the informal dispute resolution process, which 

Petitioner did not do. Additionally, Petitioner secured an extension from January 10, 2023, to 

January 17, 2023, to file its Petition under the pretext that it could not complete its Petition on time 

“[d]ue to vacation schedules during the holidays and the unavailability of key personnel.” At no 

point in requesting the extension did Petitioner disclose that its apparent purpose for the request 

was for the alleged expert to finish writing their opinion, as was likely the case given that the date 

on the alleged expert’s opinion is January 17, 2023. See Petition at Exhibit M at 1. Because the 
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way in which Petitioner went about its attempt to introduce the report of an alleged expert was not 

in good faith, that report and any related testimony, argument, evidence, or information must be 

precluded.  

Furthermore, as explained supra in Section II, most of the alleged evidence and information 

on which the purported expert’s opinion relies was created and proffered in bad faith. Because the 

report rests on a foundation of bad faith, any conclusions therein were inherently reached on bad 

faith and tainted. Consequently, Petitioner’s attempted use of its alleged expert, their report, and 

any related testimony, argument, evidence, or information must be precluded. 

B. Petitioner’s attempted use of an alleged expert and their report must be precluded 

because the report and its underlying analyses appear to have been done by non-

experts.  

Contrary to any claims by Petitioner, it appears that its alleged expert, Arthur Eberle, did 

not actually conduct all—if any—of the analyses contained in Petitioner’s alleged expert report. 

Rather, other people at Compliance Assurance Associates, Inc., (“Compliance Assurance”) appear 

to have conducted the analyses. See, e.g., Petition at Exhibit M at paragraph 19 (stating that 

“Compliance Assurance also reviewed the video footage . . . “), paragraph 20 (stating “our 

assessment,” “we flagged,” and “[o]ur conclusions”), paragraph 21 (stating “[a] table of our 

conclusions,” “we determined,” and “observations we reviewed”). Nowhere does the Petition, the 

report, or any of the corresponding exhibits state that Mx. Eberle personally reviewed any of 

Petitioner’s alleged evidence. At most, the report’s use of words like “we” and “our,” as well as 

the report’s statement that Mx. Auberle was the “principal author,” indicate that Mx. Auberle was 

only one of multiple individuals who reviewed Petitioner’s alleged evidence. That is important 

because nowhere has Petitioner or its alleged expert proffered any information or claim to even 

suggest that anyone else involved with the report has any experience—let alone expertise—

regarding emissions observations or the assessment of other’s observations. See Pa.R.E. 702 
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(referring to expert witnesses as ones who are qualified “by knowledge, skill, experience, training, 

or education”); id. at Comment (explaining that an expert witness must have a “’reasonable 

pretension to specialized knowledge’”) quoting Miller v. Brass Rail Tavern, Inc., 664 A.2d 525, 

528 (Pa. 1995).3  Consequently, because the report and its underlying analyses were done by non-

experts, the report and any related testimony, argument, evidence or information must be 

precluded.  

C. Petitioner’s attempted use of an alleged expert and their report must be precluded 

because the report does not meet the requisite standards for an expert.  

Pa.R.E. 702 states that an “expert’s methodology [must be] generally accepted in the 

relevant field” and “that an expert's opinion must be expressed with reasonable certainty.” Pa.R.E. 

702(c); id. at Comment (citing McMahon v. Young, 276 A.2d 534 (Pa. 1971). Nowhere does Mx. 

Auberle state that they reached their conclusion with any degree of certainty. See Pa.R.E. 702 at 

Comment. Additionally, nowhere does Mx. Auberle state that the methodology used “is generally 

accepted” in the field of emissions observations. See Pa.R.E. 702(c). Moreover, because the 

methodologies used by Petitioner in recording the videos and taking the photos and the 

methodology used by Compliance Assurance do not comport with Method 9 or its related 

guidance, see supra Section III (explaining the EPA’s guidance for the use of videos and photos 

in Method 9 observations), it seems impossible for Mx. Auberle to even try to assert that any of 

the methods used would be generally accepted in the field of emissions observations. 

Consequently, the report and any related testimony, argument, evidence or information must be 

precluded. 

 
3 Again, the Department recognizes that the Rules of Evidence do not strictly bind local agency 

proceedings, 2 Pa.C.S.A. § 554, but the Hearing Officer may find them to have persuasive value 

under these circumstances. See Annotated Article XI § 1105.C.3. *Hearing Officer’s Note. 
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D. Petitioner’s attempted use of an alleged expert and their report must be precluded

because Petitioner’s alleged expert is unqualified to analyze videos and photos.

Despite the alleged expert report hinging on the analysis of video graphic and photographic 

evidence, nowhere in any of the filed documents does Petitioner or Mx. Auberle proffer any 

information that Mx. Auberle is an expert in video or photo analysis. Because Mx. Auberle lacks 

the necessary expertise to analyze videos and photos, Mx. Auberle lacks the expertise and 

foundation necessary to form an expert opinion or draft an expert report. See Pa.R.E. 702; Pa.R.E. 

702 at Comment; Miller, 664 A.2d at 528. Furthermore, nowhere has Petitioner or its purported 

expert proffered any information or claim to even suggest that anyone else involved with the report 

has any experience—let alone expertise—regarding video or photo analysis. Consequently, the 

report and any related testimony, argument, evidence or information must be precluded.  

E. The SAO precludes Petitioner from supplementing the record with any of the

missing information, documentation, etc. identified above.

To reiterate, at this stage, the SAO only allows the Parties to supplement the record 1) by 

leave of the Hearing Officer, and 2) if the proffered information “could not reasonably have been 

obtained or discovered prior to the filing of the Petition.” SAO at § XI.26. Because the Petitioner 

had several months to identify the deficiencies and obtain the omitted information detailed supra 

in Sections IV.A. – D., Petitioner cannot now credibly argue that it “could not reasonably have 

been obtained or discovered” such essential information prior to filing its Petition. See SAO at § 

XI.26. Consequently, Petitioner may not now supplement the record with  the omitted 

information identified supra in Sections IV.A. – D. SAO at § XI.26. 

V. Conclusion

Because Petitioner has failed to meet the prerequisites necessary for introducing the

following items, Respondent respectfully requests that the Hearing Officer preclude Petitioner 

from including in any way in the formal dispute process any argument, testimony, information, 
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and/or evidence regarding the following: 1) Petitioner’s alleged video graphic evidence; 2) 

Petitioner’s alleged photographic evidence; 3) Petitioner’s tables contained in Exhibits N, O, P, 

and Q attached to its Petition; 4) Petitioner’s previously undisclosed internal documentation 

created by it and its agents (including but not limited to its employees and its contractor Veolia) 

included as part of Petitioner’s Exhibit 5; 5) Petitioner’s use of the website www.suncalc.org; and 

6) the report by alleged expert Arthur Eberle.  
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